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Senator B.E. Shenton (Chairman):

| will just read out this normal disclaimer. Thepeedings of the panel are covered
by Parliamentary privilege and Article 34 of theates of Jersey Law 2005 and the
States of Jersey (Panels, Privileges and Immujit&sutiny Panels P.A.C. (Public

Accounts Committee) and P.P.C. (Privileges and €thaes Committee) (Jersey)

Regulations 2006 and witnesses are protected freingbsued or prosecuted for

anything said during hearings unless they say dangethey know to be untrue. This

protection is given to witnesses to ensure that tdam speak freely and openly to the
panel when giving evidence without fear of legalacalthough the immunity should

obviously not be abused by making unsubstantiatattreents about third parties
who have no right of reply. The panel would likeuyto bear this in mind when

answering questions. If | could just ask you teegyour name and title and then what



we will do is we will work our way round and giveironames and titles. It just helps

the microphone pick up for the recording.

Chief Clerk, Law Officers’ Department:

Yes, | am the Chief Clerk at the Law Officers’ Depaent.

Mr. A. Fearn:

My name is Alex Fearn, independent member of tHai€Accounts Committee.

Senator J.L. Perchard:

| am Senator Jim Perchard, political member ofRbiblic Accounts Committee.

Senator A. Breckon:

Senator Alan Breckon, member of P.A.C.

Connétable J.M. Refault of St. Peter (Vice-Chairmaj

Constable John Refault, Vice-Chairman of P.A.C.

Senator B.E. Shenton:

Senator Ben Shenton, Chairman P.A.C.

Ms. M. Pardoe:

Mel Pardoe, Scrutiny Officer.

Mr. C. Swinson:



Chris Swinson, Comptroller and Auditor General.

Senator B.E. Shenton:

All right. | want to start off with asking a fayrlopen question. There are 2 ex-Health
Ministers on P.A.C. and in Health, you never qliitew how many people are going

to be ill and how many people are going to wanitfillion treatments or this, that and

the other but we still have to operate within adrtd The court and case costs, if you
look back, have not really been operating withihualget although there have been
moves to tighten things up. What has happenedtbedast 12 months to try and get

court and case costs more in line and manageable?

Chief Clerk, Law Officers’ Department:

Can | first start by explaining what court and caests covers for us. You will be
aware obviously that court and case costs covensneber of different departments
and | can only comment on what we spend in the Cdficers’ Department. In the
department, we use court and case costs for ektproaiders who deal with, for
example, serious fraud investigations, seriousioaihprosecutions and the reason for
that is that we do not have sufficient staff toldedh those internally. While we
have some control over high cost cases in the figatery phase, once they come to
court, we are almost totally reactive to defencgliagtions, court directions and that
sort of thing, although in Health | think thereaibase level of conditions and patients
that you can predict and we have a number of dhsg¢sve can predict and those we
do keep within control. We, in fact, split our lyedary recording process, if you like,
between low cost cases and high cost cases asdhieihigh cost cases that are the

problem. You simply cannot predict how many higistccases you are going to get



in any particular year. For example, statisticall are due 2 murders this year. We
are overdue murders. Now, if anybody can tell nmenvthose murders are going to
happen, | can make provision for them. We didineite Curtis Warren to import or
try to import large amounts of cannabis into tHand. It is not something that we
can foresee and the same goes for many of the mivestigations that are the most
costly areas of court and case costs. The otheg tis that when you start an
investigation, you do not know where it is goinggim and although you can control
where it is going to a certain extent, until yountwver the stone, you do not know
what is underneath. As an example of that, wherstaged looking into the late
President Abacha’s affairs in Nigeria, what stadetias one investigation turned out
to have a number of different strands, certainlthmregion of 8, | think, and | am not
entirely sure but | have a feeling that the red8hbjwani case was one of those
strands. So you can see that some of those igaéistis are still going on. So far as
the review of court and case costs as part of tt8RC (Comprehensive Spending
Review) process is concerned, it was our view, wadmade this very clear to the
review team, that we feel that there has been fiegarit funding of court and case
costs by the Treasury for years, literally yedrsfact, | have been doing this job now
for 11 years and in only one year of those 11 ydatrsve have what | would say was
sufficient funding, and that was a slack yearis lhot just us that made that point to
the consultants that were doing the review; ittlseo departments as well. We feel
that there has never been a proper systematic ggdoe setting the budget for court
and case costs or a real analysis of the actudsr#ehe departments involved. As a
consequence, expenditure in this area has alwaysngihe impression of

overspending but that is because we never had artowgjart with.



Senator J.L. Perchard:
Can | just stop you there. You mentioned conststaioing the review. | was not

aware of that. Who are they, what is the revievwpart of the C.S.R.?

Chief Clerk, Law Officers’ Department:
It is part of the C.S.R. process and, in fact,abesultants ... that review is headed up

by, I think his name is Philip Taylor.

Senator J.L. Perchard:

Are you happy to share the terms of reference antesletails on that with us?

Chief Clerk, Law Officers’ Department:

| cannot | am afraid, Senator.

Senator J.L. Perchard:

Maybe another time.

Chief Clerk, Law Officers’ Department:

It is being done centrally under the C.S.R. pro@esskit is one of the particular areas
of scrutiny in that it is the same as in the aréa.ol think some of the larger
departments are having particular reviews of tegpenditure. Health, in fact, |
think, may be one of them, court and case costs thadreview of terms and
conditions. | believe it is part of that. Thesea particular review group looking at
that. The final report has not been produced heitfié¢edback that we have received

from the consultants who have been undertaking rdhaew is that they agree with



our view that there has never been a proper sysitetoak at what the departments

need and how it is done.

Senator J.L. Perchard:

Sorry to press you, Tim, on this.

Chief Clerk, Law Officers’ Department:

Sure.

Senator J.L. Perchard:
But a set of consultants looking at the Law Off&¢ddepartment and, in particular,

court and case costs?

Chief Clerk, Law Officers’ Department:

No, no, not the Law Officers’ Department; at caaumtl case costs as a whole.

Senator J.L. Perchard:

As a whole.

Chief Clerk, Law Officers’ Department:
And, in fact, | think there is a parallel-relatedvestigation of the criminal justice

process as well.

Senator J.L. Perchard:

Right; and these are consultants from outsidediaad?



Chief Clerk, Law Officers’ Department:

Yes.

Senator J.L. Perchard:

There is presumably a terms of reference?

Chief Clerk, Law Officers’ Department:

Yes.

Senator J.L. Perchard:

You are unable to share that with us?

Chief Clerk, Law Officers’ Department:

| do not have it with me, Senator, but ...

Senator J.L. Perchard:

Oh, right, yes, tomorrow, the next day, that iefinQuite important. This is key for

me that ...

Chief Clerk, Law Officers’ Department:

Sure.

Senator J.L. Perchard:



| hear what you say, we all hear what you say. Yamnot predict crimes and the
pressures on your department in 2011-2012 very rataly because it is still

unknown. We understand that completely but whatweald need to be assured of is
that your systems are properly inspected by thadigs, that your procedures are

efficient and you are delivering best value for m@pn

Chief Clerk, Law Officers’ Department:

Sure.

Senator J.L. Perchard:

We can ask no more of you than that.

Chief Clerk, Law Officers’ Department:

Absolutely.

Senator J.L. Perchard:
The public can ask no more of you and that is wpyeks you about this review that

is taking place which is essential, | think, thahiad eye looks over your shoulder.

Chief Clerk, Law Officers’ Department:

Absolutely.

Senator J.L. Perchard:
You will welcome that. Everybody will welcome thaatd if you are efficient, that is

great. Thatis why | need to know more about it.



Chief Clerk, Law Officers’ Department:

| have no problem with the terms of reference. KHhm saying is that this is
something that was initiated by the Council of Mters as part of the C.S.R. process
as one of the particular reviews. There were, @l as the general how do you save
10 per cent within 3 years ... if | remember rightlythink there were 5 areas of
which Education, Health, Social Security possilglys court and case costs, plus
terms and conditions. There was particular emghasi those and external
consultants were brought in. The people that e for court and case costs are

called Tribal, | believe.

Senator J.L. Perchard:
We do not want to spend any longer on this. Peshdfel, you can see what

information can be passed on to us after todayesihg.

Chief Clerk, Law Officers’ Department:

Yes, that is fine.

Mr. A. Fearn:
Sorry, Mr. Allen, in addition to the C.S.R., hagtth been any other reviews over the

last 12 months or was C.S.R. really the catalysafieview of ...

Chief Clerk, Law Officers’ Department:
There have been a large number of reviews. In fabink | am probably on about

the fifth at the moment on court and case costs.



Mr. A. Fearn:

And any actions implemented as a result of thogews?

Chief Clerk, Law Officers’ Department:

Can | just go back to where | think the problem iB? C.S.R. review and the demise
of the Criminal Offences Confiscation Fund, C.O.C.Wwhich was used by the
Treasury to top up the additional expenditure fourt and case costs ... The
C.0O.C.F., although it was empty at one point théary has since had a fairly
substantial confiscation put into it. Additionahids have now been allocated to court
and case costs by the Treasury as what | belieye ta sort of stopgap before the
C.S.R. review report is produced. In terms of @8.R., my understanding is that
there will be 3-year rolling budgets introduced hwitlepartment and central
contingency funds brought in and that should smoatithe peaks and troughs. If we
get the right amount of money to start with andhage a slack year, then any under-
spend on that will go forward to the following yedWhat happens at the moment is
that all the departments have no choice but tospesrd apparently and the C.O.C.F.
has been there and, in previous years before g3 was in existence, there was -
| cannot remember what the term was in those daythkere was a pot of money held
back by the Treasury for the end of the year ardbildgets were topped up from
those. | think the demise of the C.O.C.F. hasllfingot through to the Treasury, |
have to say, that there is a need for a proper &idke amount that we need rather
than saying: “You can just have the same as last y&/e know there is money in the
C.0O.C.F. so we will simply top it up at the endtloé year” which is what has been

happening. There has been another problem witht ema case costs in that it has

10



been ring-fenced and so we have only been allovegénd it on external consultants
in the main. The ring-fencing, | think, is liketg be taken off as part of the review
process and what that will enable us to do is tpleynmore people hopefully
internally at lower cost than sending the work m&s There will always be a need to
send some work out. If we are prosecuting a polasg for example, a lot of our
internal staff work very closely with the policedathere is a need, | think, in the
interests of justice, to have a “semi-detached’secator, if you like. Now, even
using an external Crown Advocate, someone who workise private sector, because
they will have had experience of working obviouslith the police, the Attorney
General will be able to allocate that case, thas@cution, to an external Crown
Advocate who has not had a close connection withekample, the Drug Squad or
whatever. Similarly, | think there is a need faseami-detached prosecution if we are
prosecuting a politician, for example, becauseAtierney General and the Solicitor
General obviously have close connections with jgtdihs as they are Members of the
States. | think though there is a need to loakeatcosts of prosecutions in the round.
There is a general acceptance, | think, that th@.CF. should not be used in the
future as a top up for court and case costs hsiatfact that the funds that were in the
C.O.C.F. were there as a result of the work oflthe Officers’ Department and by
mounting these investigations and successful putieers, without them there would

not be a C.O.C.F. to do the topping up with.

[13:15]

Senator A. Breckon:
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Can | just ask you something? You mentioned aboort 6 other people looking at
you from outside. One of those, as | am sure yeuasvare, is the National Audit

Office ...

Chief Clerk, Law Officers’ Department:

Yes.

Senator A. Breckon:

... who looked in patrticular the Les Pas case ang pheduced some evidence - and |
say evidence - of some questionable invoices. dCgal tell this committee if the
case management was improved and how it has imgraweé did you have, or have

you appointed, a costs manager to look at invaaésnitted?

Chief Clerk, Law Officers’ Department:

We now require all our suppliers on high cost cdeeset out the work that they are
going to do for the next period, whatever perioat timay be, and that depends on the
case. The director of the criminal division, besmthese are generally criminal cases,
will meet with them regularly. As an accountindicdr | meet with the director of
criminal and my finance manager to look at expemdieach ... we have to produce
predictions for the Treasury every 3 months so wehét on a regular 3-monthly
basis to see where we are with cases, whether svdikety to have more or less
expenditure over the next period and to the endhefyear. Just as an example
though of the unpredictability of these things. uYwill no doubt remember Mr.
Michel. At the beginning of the year, we were askg the Treasury to predict what

our court and case costs expenditure would behforyear. At that time, Mr. Michel

12



was determined to have a retrial. The costs ofotiigenal trial were somewhere in
the region of £1 million so that is what we putoirdur likely expenditure. As it
turned out, he decided to plead guilty to certdiarges so a retrial was not necessary
and a fairly substantial costs order was made aghim. So we went from being in a
position in the space of a relatively few montlmrirhaving what we had expected to
be an expenditure of £1 million to being in creddr want of a better phrase, of

£800,000.

Senator A. Breckon:
Would it be usual now then to get some sort ofnestie and discuss the case with

whoever is handling it?

Chief Clerk, Law Officers’ Department:

Absolutely, yes.

Senator A. Breckon:

Then would you say there was closer managemenapeithan there was in the past?

Chief Clerk, Law Officers’ Department:

Much closer management and | think you ... | waudd want to ... no, | would. The
National Audit Office report was, | have to sayeanf the poorer reports that there
have been on court and case costs in the last ..l lzenek had, as | say, 4 or 5 or 6 of
them. Interms of a costs draftsman, if you like,did employ on a trial basis a costs
draftsman to scrutinise costs, not in the Les Rese d have to say but in other

criminal cases. What we discovered that he apdetaréde doing was ringing up
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defence in criminal cases, criminal legal aid casegotiating a reduction in their
claim and taking a cut of the reduction. We did for | think around a year, maybe

a little bit more and we decided we could do thet @ve did.

Senator B.E. Shenton:
In the private sector if you were dealing with aieterparty that over-invoiced you,

you would almost certainly strike them off youitis

Chief Clerk, Law Officers’ Department:

Yes.

Senator B.E. Shenton:
Have you made it quite clear to the legal firmg théhey do over-invoice you, they

will be struck off?

Chief Clerk, Law Officers’ Department:

No, but we have, in fact, unilaterally and withimetlast few weeks, reduced the
negotiated and agreed rate with external Crown Adtes by 10 per cent from 1st
October, | believe, and | have to say that theragteCrown Advocates were already
charging ... well, the rates that the Attorney Gahwas offering to external Crown
Advocates, it was not a negotiation, was considgials, up to 50 per cent less, than
their commercial charge-out rate. For a Crown Awwe, the current rate was £267
an hour for people that ... if you walked in ofetktreet, Senator, for your business,
they would be charging £600 an hour. So | thinkwege getting pretty good value

and we have reduced that by 10 per cent.
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Senator B.E. Shenton:
| suppose it is all definitely sort of value. | ameif you walked an advocate’s office

in York or Newcastle and you went ...

Chief Clerk, Law Officers’ Department:

Indeed and | have to say that | think we all knbattlersey is an expensive place.

Senator B.E. Shenton:

Well, | mean, you use some legal help from Londonhie preparation of cases but
they cannot obviously act as advocates when it sameourt. Why has the market
not been opened up so that there would be morecatk®in Jersey and therefore a

greater supply which should bring down prices?

Chief Clerk, Law Officers’ Department:
That is not a question for me, | think. That ig@estion for the Law Society to

answer and for those that deal with the registnagiod examination of advocates.

Senator B.E. Shenton:
It may not be for you to answer but given that gpend a lot of taxpayers’ money on

the hiring of advocates, is it not a question yoouwtd be asking?

Chief Clerk, Law Officers’ Department:

It is something that we have mentioned to the C.&Rew team. For example, in

the Magistrates Court, English solicitors and lséers who are employed by the Law

15



Officers’ Department do have rights of audience¢hie Magistrates Court. So all but
one of the legal advisers at Police HeadquarterdJaK. (United Kingdom) qualified
rather than Jersey qualified. It is something fexhaps needs to be looked at but it
would be a matter for the Royal Court to decide twbethey wished to extend those
rights of audience for people employed by the Lafficers’ Department into the

Royal Court and the Court of Appeal.

Senator B.E. Shenton:

It may well be a question the P.A.C. will be askirigurning to the Magistrates Court,
it was a senior law person that mentioned to mettley could not understand why
where there were convictions in the MagistratesrCsay a very wealthy gentleman
crashes his Porsche into a granite wall, why tinaae no attempt to reclaim some of

the costs back from the wealthy individual. It veay this is the case in the U.K.

Chief Clerk, Law Officers’ Department:

| believe it is and | recall that your report lggtar recommended that the judiciary
investigate that. It is a matter of policy for theurts and the judiciary where the
prosecution as far as | am aware ... | mean céytaia have had internal discussions
about that but as | say, that is a matter for tigkcjary rather than the prosecution. |
would say, though, there are ... obviously the lgemin with the Porsche if he owns
the Porsche and crashes into the granite wall mell e able to pay some costs
towards the prosecution. The gentleman with adPersvho has stolen the Porsche

and is on legal aid probably would not.

Senator B.E. Shenton:

16



No, but in the U.K. they do take into account thdity to pay.

Chief Clerk, Law Officers’ Department:

| think there is also a question ... | do not thihisiquite as simple as you may think.
If a person is having difficulty paying the finerfavhatever reason and we are say
charging them an extra £40 for costs just as acd@tandard basis, if they do not pay
that it is likely to cost us more to try to recoviethan it is worth and if we do not try
and recover it, then it brings the whole systero sisrepute and it will very quickly

get out that if you do not pay the costs, you donaed to.

Senator J.L. Perchard:

| think Tim that you could say that about any ireeto anybody.

Chief Clerk, Law Officers’ Department:

Indeed.

Senator J.L. Perchard:

But there has to be and | am surprised that youldvoesist it an opportunity to

recover costs. | am just thinking it is bettempgtiog them ...

Chief Clerk, Law Officers’ Department:

Senator, there is no way that we resist it. If ymak at prosecutions of companies in

the Royal Court, there are substantial costs clainasthey are paid.

Senator J.L. Perchard:

17



Yes, but | am just thinking of an acrimonious ds®mwhere the Royal Court sits for a
week and it makes a judgment to assist in theifinaf the settlement at no cost to
the taxpayer. It could be dividing up zillionsmofllions of pounds of estates and the

courts should charge for that type of service.

Chief Clerk, Law Officers’ Department:

Indeed, absolutely.

Senator J.L. Perchard:

| think that would be perfectly reasonable.

Chief Clerk, Law Officers’ Department:
| think that is a question that you need to askdirts rather than the prosecution, |

am afraid.

Senator J.L. Perchard:

Yes, okay. Yes, | understand.

Senator B.E. Shenton:

When you started off the interview, you basicatbrted by saying that because of the

nature of court and case costs, it is almost impless budget.

Chief Clerk, Law Officers’ Department:

No, | would not say ... sorry, Senator.

18



Senator B.E. Shenton:

Okay.

Chief Clerk, Law Officers’ Department:
| think | would not say that. | would not say thiis impossible to budget. | would
say it is impossible to predict the serious casaswe might need to deal with in each

year.

Senator B.E. Shenton:

Right.

Chief Clerk, Law Officers’ Department:

| would also say that in terms of budgeting | thithlere has never been a proper
robust system of looking at what any of the courtl &ase costs or any of the

departments that have access to court and casg toste has never been a proper
procedure by the Treasury to look at what we nekdlepends what you mean by

budgeting, | suppose. In terms of the low cosesasghich as Janet Marshall’s report,

- original, one of the first and probably the bestiew of court and case costs -

suggested that we divided cases between low cashigih cost and she, as a round
figure, if you like, came up with a figure of £50@ Below £50,000 was low cost

and above was high cost and that we budgeted bmthaecorded them separately

and we still do that on a regular basis. Thosedost cases we have a rule of thumb
number of cases that we think that we deal withheaar and that probably does not
change greatly. What does change are the Bhojwamisthe Warrens and the

Michels.
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Senator B.E. Shenton:

Yes.

Mr. A. Fearn:

If I may, we have heard progress made with regardsvoice control and reduction
in some of the costs for Crown Advocates and weshaso heard that some of the
areas are not directly under your control. If lyng back to my original question
about the various reviews that have taken place thheeyears, what areas under your
control have been addressed with regards to codte®w, one natural area would
appear to me the supplying of services from leigald so with regards to their tariffs

et cetera as an example? Any reviews done on them?

Chief Clerk, Law Officers’ Department:

In terms of criminal prosecutions on the Islanatlithere is a set rate as | mentioned
for external Crown Advocates, qualified assistard unqualified assistants. Those
are set by the Attorney General. Those are the that we have recently reduced by
10 per cent. In terms of outside providers sucfoeensic accountants and barristers,
we are in the process of negotiating with a nundfebarristers’ chambers and, in
fact, | believe the director of criminal is going London to interview a number of
barristers’ chambers next week | think. For histdr reasons, we have used 7
Bedford Row as a provider. That, as | say, wasistorical reasons. | believe that
the first barrister that came to the Island tosdssith prosecutions was in the Bank

Cantrade case which was before my time | haveyto sa

20



[13:30]

| think one of the reasons, and | think quite a edul reason, for going with Bedford
Row for a number of years and | know there havenlm#icisms of using Bedford
Row, is that they have themselves made quite agstment in bringing their lawyers
up to speed with Jersey laws. Now | like to sag:th am not a lawyer, nor an
accountant for that matter, but | understand fromlawyers that although often the
Jersey legislation looks superficially the samehasU.K. legislation, in subtle ways,
it is different. It has been “Jerseyfied” and Badf Row have now got a group of
barristers from relatively short call to the Bdrtake way through to QCs, senior QCs
who sit as judges on occasions, who now have sotperience and expertise in
Jersey law, particularly proceeds of crime lawudranvestigations and that sort of
thing. Now, | think if we then go to another sdt@hambers | think there is a
judgment to be made. Do we go to a completely setvof Chambers where they
have to bring themselves up to speed on the difée® between Jersey law? Do we
take the risk that they go ahead and investigateetiing and find that when it comes
to end of the investigation say yes you should googe this Mr. Attorney General
and he then turns around and says: “Oh, yes, bdeisey we do it this way.” A
classic example and it is not particularly of theggh cost cases is that the legal test
for insanity is different in Jersey than it is imetU.K. and so if one is instructing a
U.K. expert if we have a defendant who says: “Irauts,” and the court has to decide
whether that is correct or not, you cannot justaya psychiatrist or expert in the U.K.
and say: “Is this guy nuts legally?” because theiacdefinition of being nuts is
different here than in the U.K. So we are lookatgother barristers’ chambers. |

have to say that the cost of a barrister from thi€. s generally speaking cheaper
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than having somebody do the work from one of tlalléirms, particularly given the
amount of time that these things take and so weoaleng to spread the net wider.
We are looking to reduce the hourly rates that tblesgrge. There is, | think, a
tendency for them to look at Jersey and say: “Thatnice little earner.” Look at the
rates that their people charge to somebody walkingff the street and that is
something that we have certainly got to get toguith and which when we look at
the barristers’ chambers and look at the peoplé tthey have in them and their
expertise that we will be making it very clear hein that we will not be paying them
significantly more than their normal charge-ouesain the U.K. Obviously there are
expenses. They need to come to the Island. Theg b come to the Island at 24
hours’ notice so you cannot always get them thabst flight but we are looking to
- and make sure that they know we have it - ha& af approved providers not just
in the criminal cases but also for civil actionglaiso we are about to go through a

procurement process for children’s cases that waatadeal with.

The Connétable of St. Peter:
You were talking there about some costs, phons aalll so on. Whose responsibility
is it in your department to ensure that costs ofices provided are kept to a

minimum?

Chief Clerk, Law Officers’ Department:

Sorry?

The Connétable of St. Peter:

The costs in your department kept to a minimumro¥lers.

22



Chief Clerk, Law Officers’ Department:

Well, as the accounting officer, it is my respoiigip

The Connétable of St. Peter:
Yes, you also mentioned in your closing commentswamoments ago that you are
looking to drive down these costs. What work hasrbdone to drive down the costs

prior to the C.S.R. process?

Chief Clerk, Law Officers’ Department:

Having the Crown Advocate rate as a set rate nkihhas enabled us to control some
of the costs. In terms of driving down costs, Ilggek to - and | am afraid it is a,

perhaps it is a human failing, | do not know - thet that you know that you have not
got enough money to start with probably does makelgss ... it may mean that you

take your eye off the ball.

The Connétable of St. Peter:

So less funds makes you take your eye of the ball?

Chief Clerk, Law Officers’ Department:

No, not the fact that you have less funds, the tlaat you know that there are funds

available that will be made available to you atehd of the year.

The Connétable of St. Peter:

So you are unable to say?
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Chief Clerk, Law Officers’ Department:

No, no, through the C.O.C.F. and central contingenin the past.

Senator B.E. Shenton:

It is supposed to have been an open cheque book.

The Connétable of St. Peter:

So it has been too comfortable?

Chief Clerk, Law Officers’ Department:

Yes, absolutely in a sense it is too comfortabds. an example, | am going slightly
off course here. When | saw the amount that Custana Immigration were given in
their budget for court and case costs, | laughexdime it was just ludicrously small
for the work that they do in preventing drugs cognon to the Island. It was just
ridiculous and if I had been them, | would havealsérhere is absolutely no point in
trying to keep within that budget” because it whsw 25 ... no, | will not put a
figure on it but it was ludicrously small sum of ney. Now, we are not in the same
position but the fact that there has never beempgp budgetary process, the fact that
there has always been a top up available, has perhaant that we have not taken as
strong a feeling on costs and driving them downyas say, Constable. What we

have done is tried to negotiate a good rate wethptioviders.

The Connétable of St. Peter:
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Can | just move forward to tomorrowXsE.P. (Jersey Evening Post). If the headline
says something like: “Ready supply of funding ledcbmplacency in cost control

within the Law Officers’ Department” how would yoeact to that?

Chief Clerk, Law Officers’ Department:

| would say that we were not complacent about ivould say that we tried and that
we have negotiated rates lower than were originaffgred to us by the barristers’
chambers. We have perhaps not been as proactigeimg out and seeking other
providers but there is a problem sometimes in figddther providers. We have not
talked about forensic accountants, for example,thag are horrendously expensive.
On-Island and even off-Island, | think, the numbéraccountancy firms that have
what we would call adequate good forensic accowytarrvices is relatively limited
and often you will find that, particularly on-Iskdnyou may only have one provider
that you can go to because the others are allictedlin some way. Either they have
been the accountants, they have been the audifotheopeople that you are
investigating or they represent the Viscounts alyelaecause it is a désastre so the
number of providers is reduced down and they knoat &s well as we do. So we

negotiate on rates but we perhaps have not begroastive at ...

The Connétable of St. Peter:

Okay, well, thank you for your frankness on thatst rolling forward slightly from
that, over the last certainly year, 18 months, dhess been quite a strong push to
reduce costs with the sort of recessionary pressina have been brought upon us.
Has your department done anything to recognise phatr to the C.S.R. being

imposed upon you?
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Chief Clerk, Law Officers’ Department:

The reduction in Crown Advocate rates was a readtidhe recession, yes.

The Connétable of St. Peter:

To a positive drive-down as well?

Chief Clerk, Law Officers’ Department:

Yes, absolutely. | have to say that that was sbhimgtthat was mentioned to us by
Philip Taylor, the external reviewer on the C.Racess, who is a former partner of
one of the big accountancy firms and he said td‘Aiscountancy firms are used to

clients saying: ‘Well, we are in a tough situatibmand that is the way we told the

Crown Advocates, that they are as aware as anyblsgyon-Island of the pressures
on budgets. If they feel that they cannot do tleekvat a 10 per cent less rate which,
as | say, is already a significant reduction onrtbemmercial rates, then that is up to

them. | have to say that most of them have re@mtiagreed to carry on.

Senator B.E. Shenton:
Can | just turn to legal aid. What is your opiniointhe current legal aid system and

how could it be improved?

Chief Clerk, Law Officers’ Department:

| am not sure that it is appropriate for me as antvex of the Prosecution Department

really to comment on legal aid. Partly | thinksijust not appropriate and, secondly, |
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do not have a huge knowledge of legal aid. Itassomething that we administer. It

is not something that we come up against very often

Senator B.E. Shenton:

But you pay out legal aid to ...

Chief Clerk, Law Officers’ Department:

No, the Judicial Greffe pays out legal aid costs.

Senator B.E. Shenton:

So itis just Judicial Greffier, okay. Which lidees it come off, court and case costs?

Chief Clerk, Law Officers’ Department:

No, it comes off the legal aid costs, surprisingly.

The Connétable of St. Peter:

Just another one, just to come back to some odrles | have got written down here.
What is being done to manage staff time and ensigenanaged optimally in a more
commercial style to get best value for money a®menended in the last P.A.C.

Report 1 of 20107

Chief Clerk, Law Officers’ Department:
| am not entirely sure what the phrase “in a mammercial style” means but all |
can say is that in terms of advisory work and have already mentioned in criminal

prosecutions, we are understaffed and under-resduand until that changes, there
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will still be delays in providing advice and itpsirticularly in the advice where delays

occur.

The Connétable of St. Peter:

So you are just saying you are understaffed ancerarebsourced. How do you
benchmark that if you do not know how to operat@icommercial manner? How
can you prove to me that you are running as efftbreas possible and the only way

to get better is to have more staff and more ress®

Chief Clerk, Law Officers’ Department:

We have a time recording system. We do not seltsl diit to other departments
because we do not feel that that is a good uséatdsSresources. It is not real money.
If every time Senator Perchard’s department asketbuadvice on Health matters,
we were then to record the time and send him abWhatever rate and he then sends
us the money back, it is not real money. It ig g@ng round and round in circles
and all you are doing is using up administrativeotgces. The other reason that we
have and it has been suggested in the past thahadd send bills out. Previous
A.G.s (Attorney General) and | believe the currar®. is of the same opinion. We
would rather that departments asked us early feicadather than leaving it until the
last minute because they thought they were goindpgocharged for it and get

themselves into an even worse mess.

Senator B.E. Shenton:

But should we not know how much Health is spendindegal matters?

28



Chief Clerk, Law Officers’ Department:

Absolutely.

Senator B.E. Shenton:

We had a case in Health where Health was suingST.{ITransport and Technical

Services) and because we got there first, we lesdlégal advice and T.T.S. had to go
to the private sector and pay for their legal aelvitlow, the reality is we did not have

free legal advice.

Chief Clerk, Law Officers’ Department:

Indeed not and we have a time recording systemedord the time that people do so
that we can look at how much time people are takimghings. As it happens, | have
a meeting tomorrow with a member of the procurentesiin because our current time
recording system is coming to the end of its life.is not being supported after the
end of next year by the suppliers. They have mmred They have been taken over
by somebody else and we are taking the opporttmityok for a new time recording
system and it is one of the intentions of once waeelthat system in place is to send
out monthly reports to all departments to tell thexactly how much time we have
spent on their work this month so that if somebfsdyn the Health Department says:
“l asked you for advice on this question 6 monts, avhy have | not heard anything
about it?” we will be able to say to them: “Yesatttmay be the case but we in the
meantime have been doing this work for you. It teken this time and if now you
are saying that what we have not replied to isi@ipy, then tell us and we will bring

it to the top of the list but something else will down the priority list because there
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are only 24 hours in the day and we only have taicenumber of people to do the

work.”

[13:45]

Senator J.L. Perchard:

Can | ask on this subject, am | right in assumimagt tn this modern environment of

litigation, you are being asked to advise the diepants more often than perhaps you
used to when you first started? Is that a fact?cettainly happens with Health

particularly.

Chief Clerk, Law Officers’ Department:
| think the volume of work has risen exponentiallythink. When | look at the
amount of resources that we now need to deal whildren’s work, public law

children’s work, it is horrendous.

Senator J.L. Perchard:

And growing.

Chief Clerk, Law Officers’ Department:

And growing, absolutely.

Senator J.L. Perchard:

Tell me about the way that you monitor ... or not mmmbut the way you hold

procurement services, the services we have to psechto ensure best value with
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regards to children’s work. You will probably havad something to do with
answering a question that | posed a month agoerSthates, a written question about
family X and the cost of employing legal servicesrépresent family X. For the

record, Mr. Chairman, it was £700,000.

Chief Clerk, Law Officers’ Department:

Yes, Senator, those were not our decisions asviatiey were represented. We have

Senator J.L. Perchard:
But you have had to find the funding. It was ydepartment that found the majority

of that funding | would think.

Chief Clerk, Law Officers’ Department:

No, that was Judicial Greffe because it came uledgl aid costs.

Senator J.L. Perchard:

Who paid the ... your department would have ... the@cation ...

Chief Clerk, Law Officers’ Department:

No, | believe that in that case it was one of oemhbers of staff who represented the

Minister and so that was a salaried member of .stéff terms of the costs of the

guardians and the parents and the children, thatpaal by the Judicial Greffe.

Senator B.E. Shenton:

31



Who is the accounting officer for the Judicial Geéf

Chief Clerk, Law Officers’ Department:

The Judicial Greffier as far as | know, Mike Wilkin

Senator J.L. Perchard:

That is the Chief Minister’s Department | wouldrtk? Who asks for the budget at ...

| mean the business plan?

Senator A. Breckon:

They are not departments.

Chief Clerk, Law Officers’ Department:

We are non-executive departments.

Senator J.L. Perchard:

So the Chief Minister requests the funding for the

Mr. C. Swinson:

It is below the line.

Senator J.L. Perchard:

Yes, quite probably, yes.

Mr. C. Swinson:
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In the sense of being a non-ministerial department.

Chief Clerk, Law Officers’ Department:

It is a non-ministerial department, yes.

Mr. C. Swinson:

That is what | meant by below the line.

Chief Clerk, Law Officers’ Department:

In terms of children’s cases we have had to sentdsome work to private sector
advocates in order to represent the Minister andhaxe queried those bills. For
example, one firm was bringing an advocate andssmst@ant to court on occasions
and we have gone back to them and said we mayawet &greed this in the past but

we certainly are not agreeing it in the future.

Senator B.E. Shenton:

Do you think the court is the best person to seisfa

Chief Clerk, Law Officers’ Department:

For?

Senator B.E. Shenton:

Well for ... you mentioned that the court sets files for advocacy services and so

on, did you not?
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Chief Clerk, Law Officers’ Department:

The court sets the legal aid rate.

Senator B.E. Shenton:

The legal aid rate.

Chief Clerk, Law Officers’ Department:
| believe it is ... well no | do not know how it &t. My guess is that it is done by

inflation but I honestly do not know because tlsatat part of my responsibilities.

Senator B.E. Shenton:

Yes, anyone else got anything?

Senator A. Breckon:

Just a question just to come back to the use ofiyhoates. | think there had been
some move away from this to a quotation, if yoe liknd | think even in the city this
had happened because of hourly rates you rea#¥fect signing a cheque without an
amount on it. Is there any way that you have deokk to look at estimates for this
as opposed to somebody ... | am just thinking ofildeu If | was going to get some
builder to do some work, | would not just say: “@@and send me some hours.” |

would just say: “Well, how much is it going to c@5t

Chief Clerk, Law Officers’ Department:

Yes, indeed. Taking your building example, you cegotiate if you can with a

builder a set fee for doing your roof but you mangdfthat it is quite difficult to find a
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builder who will give you a fee that he will nevame back to and he will say: “Yes,

| will do it for that,” if he then finds that thatfters are rotten.

Senator A. Breckon:

Yes, yes.

Chief Clerk, Law Officers’ Department:

We have looked at brief fees. | am afraid thdtimk the sorts of things that we are
asking people to look at are not really susceptiblérief fees. It is a question of
turning the stone over. We do have brief fees. ei&hwve need to get counsel’s
opinion on a particular point of law, that is dasea brief fee. We say: “Here are the
papers. Here is the question. What is it goingdst?” They have a look and say:
“Well, we think it will be 8 hours at £250 an hduand we say: “Well, no, we think it
is probably only worth 6 hours so that is what wi pay you and if, for example, we

come back with a supplementary afterwards, thewiléook at it again.”

Senator A. Breckon:

Thank you.

Senator J.L. Perchard:

Yes, just one final question from me. You have tiomed a few areas that you have
been actively looking at, procurement for serviaesyou have outlined, and perhaps
more in-house skills so that you can procure le&su have mentioned concerns over
the growing work around children’s laws and chifdsecases. Are there any other

areas as accounting officer that you think that pelieve that our committee here
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would have a legitimate concern about with regémdgour problems that you have to

deal with on a day to day basis?

Chief Clerk, Law Officers’ Department:

| think | would ... one of the questions that was m the questions that were sent to
me before | came, 2 points. One was other juriggis have budgetary
responsibilities and does the cost of prosecutvey éorm part of the decision to
prosecute. | am sure there are countries thabarpoor to or decide not to prosecute
because it is going to cost them too much. | thivkresults of that are likely to be
lawlessness, gang warfare and probably a drugsreult do think it is in the Island’s
interests to prosecute these sorts of cases nesseily no matter what the cost is but
| think the Island’s reputation depends on us babe to show to international
regulators as we have done that we will prosecuterav we can. In terms of
prosecutions, Attorneys General make their decsstorprosecute on 2 bases. There
has to be the evidence available to present andttiexe is the public interest case
and | can imagine cases where there is sufficieidieace but it would not be a good
use of public funds to prosecute. For exampl8gihator Shenton embezzles £20,000
from his firm and decides to go off to Fiji on theoceeds and set up house there, it
may or may not be a good use of funds to invesigjaat case in the depth that is
needed to produce the evidence and then to irestxiradition proceedings from ...
well let us not make it Fiji let us make it someweslightly less salubrious,
Columbia. It may be that the Attorney General desithat at the moment, it is not
worth prosecuting but if Senator Shenton returnthélsland, then | am pretty sure

he would be.
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Senator B.E. Shenton:

He might decide that then he is worth £20,000.

Chief Clerk, Law Officers’ Department:

One of the other questions that was suggested heaslifficulties that we have in
recruiting and retaining staff and that is an onggoroblem. There is no doubt that
gualified Jersey advocates in the private sect®mpaid considerably more than they
are in the Law Officers’ Department and it is atl@els, | am afraid to say. We have
advertised twice now for someone to do childrentskwOne was simply we want an
advocate, no reply. Second time we put it in, aie:s'Well, there is the possibility
that there might be running the section if that lddae of interest to someone and that
would then obviously give you a bit more money bhtre would be also other

responsibility. Nothing, no applications at all.

Senator J.L. Perchard:
It certainly seems more lucrative to be on the ogige of the fence at the moment,

does it not?

Chief Clerk, Law Officers’ Department:

Indeed it does.

Senator B.E. Shenton:

It would also imply perhaps that the barriers todmeing an advocate in Jersey should

be opened up.
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Chief Clerk, Law Officers’ Department:

We do have a number of people that we sponsor ghrdkieir advocacy training.
Now that the Institute of Law is in existence, wewhave to shell out real money for
that. In the past, it has simply been giving pegilidy leave and in general we just
had to bite the bullet and say we will not repl#tem while they are on study leave.
Now we have to pay some of their fees and we dmit shared basis. They pay
some, we pay most. We ask them to sign an agreeirerthey will stay with us for
at least 2 years after they have qualified antiefytleave before that, the agreement
says that they will repay us all the costs thathaee incurred. The problem is that
very often they become an advocate and then theyetrately expect a rise in pay
which we may or may not be able to do and they eXjpedo a more senior job which
again we may or may not have. There is no linkageveen them becoming an
advocate and becoming a more senior member ofa@partinent. Unless there is a

vacancy, they do not rise up the scale.

Senator B.E. Shenton:
| think this is a problem with most private entésps how to push someone through

there financial exams, they have expectations ...

Chief Clerk, Law Officers’ Department:

Absolutely, and in order to gain experience thayttvant and to improve their career,
they may have to leave. | suspect that the prigatgor is no different from the
public sector in that respect. It is just slighgiglling when you have done that and
because we have now have to we do now have toaltaiéal money, we have had to

restrict the number of people that we can sporfsmugh the Institute and we now
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have an interview process. In the past, it was ived Buggin’s turn but we do now
have an interview process where they put forwaldisiness case for becoming an
advocate. What is their increased value to thadent if they become an advocate

than if they do not. There are some jobs wheng doenot need to be an advocate.

Senator B.E. Shenton:

Well, we are on 2.00 p.m. Has anyone ... well, thgolt for coming in today. |

hope you did not find it too bad.

Chief Clerk, Law Officers’ Department:

No.

Senator B.E. Shenton:

Our report will be out in a month’s time or so.

Chief Clerk, Law Officers’ Department:

Okay.

Senator B.E. Shenton:

Thank you very much.

[13:59]
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